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National Standards to Prevent, Detect, and Respond to Prison Rape
AGENCY: Department of Justice.
ACTION: Final rule request for comment @pecific issue

SUMMARY : The Department of Justice (Department) is issuing a final rule adopting national
standards to prevent, detect, and respond to prison rape, pursuant to the Prison Rape Elimination
Act of 2003 (PREA).The Department is requesting comment on one issue relating to staffing
juvenile facilities

DATES: This rule is effectiveNSERT DATE 60 DAYS AFTER DATE OF

PUBLICATION IN THE FEDERAL REGISTER ]. Comments on the juvenile staffing ratios

set forth in§ 115.313 must be submitted electronically or postmarked no later than 11:59 p.m. on
[INSERT DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL

REGISTER.]

ADDRESSES: To ensure proper handling of solicited additional comments, please reference
ADocNOeOAG1 310 on all written aWrdtenedmeentsbemgi ¢ c O
sentthroughregular or express mail should be sent to Robert Hinchman, Senior Counsel, Office
of Legal Policy, Department of Justice, 950 Pennsylvania Avenue, NW, Room 4252,
Washington, DC 20530Comments may also be sent electronically through
http://www.regulationgjovusing the electronic comment form provided on that site. An
electronic copy of this document is also available ahttpge//www.regulations.gowebsite. The
Department will accept attachments to electronic comments in Microsoft Word, WordPerfect,
Adobe PDF, or Excel file formats onlyihe Department will not accept any file formats other
than those specifically listed here.

Please note that the Department is requesting that electronic comments be submitted
before midnight Eastern Time on the daytbenment period closes because
http://www.regulations.go er mi nat es the publicbds ability to
Eastern Time on the day the comment period closes. Commenters in time zones other than
Eastern Time may want to consider this so thair electronic comments are received|
comments serthroughregular or express mail will be considered timely if postmarkeokon
beforethe day the comment period closes.

FOR FURTHER INFORMATION CONTACT: Robert Hinchman, Senior Counsel, Office of
Legal Policy, Department of Justice, 950 Pennsylvania Avenue, NW, Room 4252, Washington,
DC 20530; telephone: (202) 5B059. This is not a tefree number.



POSTING OF SOLICITED ADDITIONAL PUBLIC COMMENTS: Please note that all
comments received are considered part of the public record and made available for public
inspection online atttp://www.regulations.goa nd i n t he Depar Summent s pu
information includes personal identifying informati@uch as your name, address, etc.)
voluntarily submitted by the commenter.

You are not required to submit personal identifying information in order to comment on
this rule. Nevertheless, if you still want to submit personal identifying information (asgfour
name, address, etc.) as part of your comment, but do not want it to be posted online or made
available in the public docket, you must incl
| NFORMATI ONO in the fir sYoumasrasgptasapthe perfonay our ¢
identifying information you do not want posted online or made available in the public docket in
the first paragraph of your comment and identify what information you want redacted.

If you want to submit confidential business informatasnpart of your comment, but do
not want it to be posted online or made available in the public docket, you must include the
phrase ACONFI DENTI AL BUSI NESS | NFORMATI ONO i n
comment. You must also prominently identify confidenbiasiness information to be redacted
within the comment. If a comment has so much confidential business information that it cannot
be effectively redacted, all or part of that comment may not be posted online or made available in
the public docket.

Persoml identifying information and confidential business information identified and
located as set forth above will be redacted and the comment, in redacted form, will be posted
online and placed i n t hdledBenota that threegfaddndbof publ i ¢
Information Act applies to all comments receivéedf you wi sh to inspect tF
docket file in person FORFURPHER INFQGRMATION, pl ease
paragraph.

SUPPLEMENTARY INFORMATION:
|. Executive Summary
A. Overview

The goal of this rulemaking is to prevent, detect, and respond to sexual abuse in
confinement facilities, pursuant to the Prison Rape Elimination Act of 2003. For too long,
incidents of sexual abuse against incarcerated persons have nokieeemstaeriously as sexual
abuse outside prison walls. In popular culture, prison rape is often the subject of jokes; in public
discourse, it has been at times dismissed by some as an inévitaldeen deservéd
consequence of criminality.
But sexual huse is never a laughing matter, nor is it punishment for a crime. Ratbker, it
a crime, and it is no more tolerable when its victims have committed crimes of their own. Prison
rape can have severe consequences for victims, for the security of coaidetidities, and for
the safety and welbeing of the communities to which nearly all incarcerated persons will
eventually return.
I n passing PREA, Congress noted that the n
character of prisonrape andthedayd ay horror experienced by vict
2



U.S.C. 15601(12). The legislation established a National Prison Rape Elimination Commission
(NPREC) to Acarry out a compr eh e n ssidyvphysidale g a | a

menta, mdi cal , social, and economic I mpacts of pr
recommend to the Attorney Gener al Anati onal s
reduction, and punishment of pr i sautedefiepe. 0O 4
Aprisono as fAany confinement facility, o inclu
definessir apeo to include a broad range (W&OQunwant e

After over four years of work, the NPREEleased its recommended national standards in June
2009 and subsequently disbanded, pursuant to the statute.

The statute directs the Attorney General t
standards for the detection, prevention, reduction, andipueist of prison rape . . . based upon
the independent judgment of the Attorney General, after giving due consideration to the
recommended national standards provided by the Commission . . . and being informed by such
data, opinions, and proposals that Aterney General determines to be appropriate to
consider. o 42-( ) S. CHowéewveO®r7(adka)standards ma
additional costs compared to the costs presently expended by Federal, State, and local prison
authorit iCek606a)3)42 U. S.

The standards are to be immediately binding on the Federal Bureau of Prisons. 42 U.S.C.
15607(b). A Statewhose Governodoes not certify full compliance with the standards is subject
to the loss of five percent of any Department ofidagjrant funds that it would otherwise
receive for prison purposes, unless the Governor submits an assurance that such five percent will
be used only for the purpose of enabling the State to achieve and certify full compliance with the
standards in futurgears. 42 U.S.C. 15607(c). Thweal rule specifiesthattheov er nor 0's
certification applies to all facilities in th
executive branch, including faciliseoperated by private entities on behalf @ thSt at e 6 s
executive branch.

In addition, any correctional accreditation organization that seeks Federal grants must
adopt accreditation standards regarding sexual abuse that are consistent with the national
standards in this final rule. 42 U.S.C. 15608.

In drafting the final rule, the Department balanced a number of competing
consideations. In the current fiscal climate, governments at all levels face budgetary constraints.
The Department has aimed to craft standards that will yield the maximuraddeSgct while
minimizing the financial impact on jurisdictionsn addition, recognizing the unique
characteristics of individual facilities, agencies, and inmate populations, the Department has
endeavored to afford discretion and flexibility to agesi¢eethe extent feasible.

The success of the PREA standards in combating sexual abuse in confinement facilities
will depend on effective agency and facility leadership, and the development of an agency
culture that prioritizes efforts to combat sexualise. Effective leadership and culture cannot, of
course, be directly mandated by ruiet implementation of the standards will help foster a
change in culture by institutionalizing policies and practices that bring these concerns to the
fore.

Notably, the standards are generally not outcdrased, but rather focus on policies and
procedures. While performanbased standardgnerally give regulated parties the flexibility
to achieve regulatory objectives in the most-@&tctive way it is difficult to employ such
standards effectively to combat sexual abuse in confinement facilities, where significant barriers
exist to the reporting and investigating of such incidents. An increase in incidents reported to
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facility administrators nghtreflect ircreased abuse r it mi ght just refl ect
willingness toreporta buse, due to the facilityds success
yield positive outcomes and not result in retaliation. Likewise, an increase in substantiated
incidents could mean either that a facility is failing to protect inmates, or else simply that it has
improved its effectiveness at investigating allegations. For these reasons, the standards generally
aim to inculcate policies and procedures that will redared ameliorate bad outcomes,
recognizing that one possible consequence of improved performance is that evidence of more
incidents will come to light.

Thestandards are not intended to define the contours of constitutioeqllyed
conditions of confinementAccordingly, compliance with the standards does not establish a safe
harborwith regard taotherwise constitutionallgleficient conditionsnvolving inmate sexual
abuse.Furthermore, while the standards aim to incladeariety of best practices, they do not
incorporate every promising avenue of combating sexual afuedo the need to adopt national
standards applicable to a wide range of facilities, while taking costs into consideration. The
standards consist of jides and practices that are attainable by all affected agencies, recognizing
that agencies can, and some currently do, exceed the standards in a variety of ways. The
Department applauds such efforts, encourages agenadsborcontinue best pracies that
exceed the standards, and intends to support further the identification and adoption of innovative
methods to protect inmates from harAs described in the Background section, the Department
is continuing its efforts to fund training, technicakestance, and other support for agencies,
includingthrougha National Resource Center for the Elimination of Prison Rape

Becausehe purposes and operations of various types of confinement fad|ffes
significantly, there are four distinct setf siandards, each corresponding to a different type of
facility: Adult prisons and jails (88 115.1.93); lockups (88 115.111193); community
confinement facilities (88 115.21293); and juvenile facilities (8815.311.393). The
standards also includmified sections on definitions (88 116.6) andon audits and State
complianceg(§§ 115.401 .405, 115501).*

The standards contained in this final rule apply to facilities operated by, or on behalf of,
State and local governments and the Departmehigifce. However, in contrast to the
proposed rule, the final rule concludes that PREA encompasses all Federal confinement
facilities. Given their statutory authorities to regulate conditions of detention, other Federal
departments with confinement fhies (including but not limited to the Department of
Homeland Security) will work with the Attorney General to issue rules or procedures that will
satisfy the requirements of PREA. 42 U.S.C. 15607(a)(2).

B. Summary of Major Provisions

This summary bthe major provisions of the standards does not include every single
aspect of the standards, nor does it capture all distinctions drawn in the standards on the basis of
facility type or size. Agencies that are covered by each set of standards shottegnean full
rather than rely exclusively on this summary.

The standards themselves refer to pesonsconfisedinokdpsased i n
Afdet ainees, 0 and persons confined in juvenile faciliti:
simplicity, however, the discussion and explanation of the standards refer collectively to all such persons as
iimateso except where specifically discussing |lockups,
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General Prevention Planninglo ensure that preventing sexual abuse receives
appropriate attention, the standards require that each agency and facility designate a PREA point
person with suftient time and authority to coordinatemplianceefforts Facilities may not
hire or promote persons who have committed sexual abuse in an institutional setting or who have
been adjudicated to have done so in the community, and must perform backdreckslan
prospective and current employees, unless a system is in place to capture such information for
current employees. A public agency that contracts for the confinement of its inmates with
outside entitiesnust include in any new contracts or confracr e newal s t he entity
adopt and comply with the PREA standards.

Supervision and MonitoringThe standards require each facility to develop and
document a staffing plamaking into account a set of specified facttingt provides for adpiate
levels of staffing, and, where applicable, video monitoring, to protect inmates against sexual
abuse. The staffing standard further requires all agencies to annually assess, determine, and
documenivhether adjustments are needed to the staffindgd@raleployment of monitoring
technologies.

Due to the great variation across facilities in terms of size, physical layout, and
composition of the inmate population, it wouldib®racticalto require a specified level of
staffing. Likewise, mandating s ubj ective standard such as fdad
extremely difficult to measure. Instead, thal standardequiresthat prisons and jails use their
best efforts to comply with the staffing plan on a regular basis and document and justify any
deviations. Given that staffingcreases often depeond budget approval from an external
legislative or other governmental entity, this revision is designed to support proper staffing
without discouraging agencies from attempting to comply with the PR&#dards due to
financial concerns.

The fibest effortsodo | anguage encourages age
staffing plan for each facility without incentivizing agencies to set the bar artificially low in
order to avoid noitompliance. Butfi t h e f a c plainly defyjci@rgon pslfaaerthe i s
facility is not in compliance with this standard even if it adheres to its plan.

In addition, the standards contained in the final rule require that supervisors conduct and
document unannouncedunds to identify and detstaff sexual abuse and sexual harassment.

Staffing of Juvenile FacilitiesThe standards set minimum staffing levels for certain
juvenile facilities. As discussed in greater detail in the appropriate section below, the
Department seeks additional comment on this aspect of the standards, and may make changes if
warrantedn light of public comments receive®&pecifically, the standards require secure
juvenile facilitie® i.e., those that do not allow residents access teadhemunity) to maintain
minimum security staff ratios of 1:8 during resident waking hours, and 1:16 during resident
sleeping hours, except during limited and discrete exigent circumstaiesggtions from the
staffing plan in such circumstanaesist bedocumered Because increasing staffing levels
takes time and money, thisquirementloes not go into effect until October 2017 except for
facilities that are already obligated by law, regulation, or judicial consent decree to maintain at
least 1:8 and:16 ratios.

Juveniles in Adult FacilitiesT he f i nal rul e, unl i ke the pro
recommended standards, contains a standard that governs the placement of juveniles in adult
facilities. The standard applies only to persons undeaidbeof 18 who are under adult court
supervision and incarcerated or detained in a prison, jail, or lockup. Such persons are, for the
purposes of this standardor referredktpsasiyigor
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det ai mByoorgras), youthnthe juvenile justice system are already protected by the
Juvenile Justice and Delinquency Prevention Act (JJDPA), 42 U.S.Ceb6ed;. which
provides formula grants to States condi@dron(subject taninimal exceptionsseparating
juveniles fom adits in secure facilitieand removing juveniles from adult jails and lockups.

This standard imposes three requiremefisst, no inmate under 18 may be placed in a
housing unit where contact will occur with adult inmates in a common space, shower area,
sleeping quarters Second, outside of housing units, a
sound s @& pe preveniing adalt inmates from seeing or communicating with goath
provide direct staff supervision whéme twoaretogether Third, agenciesnustmake their best
efforts to avoid placing youthful inmates in isolation to comply with this provision and, absent
exigent circumstancesjust affordthemdaily largemuscle exercise and any legalgguired
special education services, andstprovidethemaccess to other programs and work
opportunities to the extent possible.

While some commenters assertedt in addition to increasing risk of victimization,
confining youth in adult facilities impedes access tca@geropriate programmg and services
and may actually increase recidivisting Department is cognizant that its mandate in
promulgating these standards extends only to preventing, detecting, and responding to sexual
abuse in confinement facilitiedn addition, imposing a gemal prohibition on the placement of
youth in adult facilities, or disallowing such placements unless a court finds that the youth has
been violent or disruptive in a juvenile facility, would necessarily require a fundamental
restructuring of existing Stataws that permit or require such placement. Given the current state
of knowledge regarding youth in adult facilities, and the availability of more narrowly tailored
approaches to protecting youth, the Department has decided not to impose a completieidvan
time throughthe PREA standards. The Department has supported, howewgressional
efforts to amend the JJDPA to extend its jail removal requirements to apply to youth under adult
criminal court jurisdiction awaiting trial, unless a court sfieally finds that it is in the interest
of justice to incarcerate the youth in an adult facility.

CrossGender Searches and Viewinig. a change from the proposed standards, the final
standards include ghasedin ban on crosgiender patiown searchesfdemale inmates in adult
prisons, jails, and community confinement facilities absent exigent circumsiawbeash is
currently the policy in most State prison sys
programming and oudf-cell opportunities must nokelrestricted to comply with this provision.

For juvenile facilities, however, the final standards, like the proposed standards, prohibit
crossgender patlown searches of both female and male residéxsl. for all facilities, he
standards prohibit ossgender strip searches and visual body cavity searches except in exigent
circumstances or when performed by medical practitionmexghich caséhe searches must be
documented.

The standardalsorequire facilities to implement policies and procedures that enable
inmates to shower, perform bodily functions, and change clothing without nonmedical staff of
the opposite gender viewing their breasts, buttocks, or genitalia, exexpgemt circumstaces
or when such viewing is incidental to routine cell checks. In addition, facilities must require
staff of the opposite gender to announce their presence when entering an inmate housing unit.

Training and EducationProper training is essential to cbating sexual abuse in
correctional facilities. The standards requitaff training onkeytopics related to preventing,
detecting, and responding to sexual abuse. Investigators and medical practitioners will receive
training tailored to their specifioles.
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Inmates, too, mustnderstand f aci | it yds policies and proc

they will be kept safand that the facility will not tolerate their committing sexual abuse. The
standards require that facilities explain their z@lerance policy regarding sexual abasel
sexual harassmeatiucate inmatesn how to report any such incidents.

Screening.The standards require that inmates be screened for risk of being sexually
abused or sexually abusive and that screening informaéiarsed to inform housing, bed, work,
education, and program assignments. The goal is to keep inmates at high risk of victimization
away from those at high risk of committing abuse. However, facilities may not simply place
victims in segregated housiagainst their will unless a determination has been made that there
is no available alternative means of separation, and even then only under specified conditions
and with periodic reassessment.

Reporting. The standards require thregencieprovide ateast two internal reporting
avenues, and at least one way to report abuse to a public or private entity or office that is not part
of the agency and that can allow inmates to remain anonymous upon requagen8ymust
also provide a way for third pa&s to report such abuse on behalf of an inmate.

In addition,agenciesre required to provide inmates with access to outside victim
advocates for emotional support services related to sexual abuse, by giving tontdes
informationfor local, Stateor national victim advocacy or rape crisis organizations and by
enabling reasonable communication between inmates and these organizétioasmuch
confidentiaity as possible.

Responsive Planningl'he standards require facilitiespgoeparea witten plan to
coordinate actions taken among staff first responders, medical and mental health practitioners,
investigators, and facility leadershipresponse to an incident of sexual abugpon learningf
an allegation of abussetaff must separaténé alleged victim and abusand takesteps to
preservesvidence.

The standards also require agencies to develop policies to prevent and detect any
retaliation against persons who report sexual abuse or who cooperate with investigations.
Allegations must be investigated properly, thoroughly, and objectively, and documented
correspondingly, and must be deemed substantiated if supported by a preponderance of the
evidence.No agency may require an inmate to submit to a polygraph examinatsooandition
for proceeding with an investigation. Nor may an agency enteoirreEnewany agreement that
limits its ability to remove alleged staff abusers from contact with inmates pending an
investigation odisciplinarydetermination.

Investigations.Investigations are required to follow a uniform evidence protocol that
maximizes the potential for obtaining usable physical evidence for administrative proceedings
and criminal prosecutions. The agency must offer victimmsostaccessd forensic medical
examinationsvhere evidentiarily or medically appropriate. In addition, the agency must attempt
to make available a victim advocate from a rape crisis centératlfption is not availablghe
agency must provide such servitlesough either (1) qualified staff from other communitased
organizations or (2) a qualified agency staff member.

Discipline. The standards require that staff be subject to discipline for violating agency
policies regarding sexual abusath termination the presumptive discipline for actually
engaging in sexual abus&erminations or resignations linked to violating such policies are to be
reported to law enforcement (unless the conduct was clearly not criminal) and to relevant
licensing bodies.



Inmates also will be subject to disciplinary action for committing sexual abuse. Where
an inmate is found to have engaged in sexual contact with a staff ménebemate may be
disciplined only where the staff member did not consent. Where two inrhategengagd in
sexual contact, the agency may (as the final rule clarifies) impose discipline for violating any
agency policy against such contact, but may deem such activity to constitute sexual abuse only if
it determines that the activity was roainsensal. In other words, upon encountering two
inmates engaging in sexual activity, the agency cannot simply assume that both have committed
sexual abuse.

Medical and Mental Health CareThe standards require that facilities provide timely,
unimpeded acces$s emergency medical treatment and crisis intervention serwbesenature
and scope are determined by practitioners according to their professional judgment. Inmate
victims of sexual abuse while incarcerated must be offered timely information atdtitnealy
access to, emergency contraception and sexually transmitted infections prophylaxis, where
medically appropriate. Where relevant, inmate victims must also receive comprehensive
information about, and timely access to, all lawful pregnaetatedmedical services. In
addition, facilities are required to offer a follayp meetingif the initial screening at intake
indicates that the inmate has experienced or patpetsexual abuse.

Grievances.If an agency has a grievance process for inmates who allege sexual abuse,
the agencynaynot impose a time limit on when an inmate may submit a grievance regarding
such allegations. To be sure, a grievance system cannot be the onlydnaticloshould notéd
the primary methadl for inmates to report abuse. As noted above, agencies must provide
multiple internal ways to report abuse, as well as access to an external reporting channel.

This standard exists only because the Prison Litigation Reform Act,3IZU1997e,
requires that inmates exhaust any available administrative remedies as a prerequisite to filing suit
under Federal law with respect to the conditions of their confineniém final standard
contains a variety of other provisions aimed aueng that grievance procedures that cover
sexual abuse provide inmates with a full and fair opportunity to preservaliigy to seek
judicial review, without imposing undue burdensamencies ofacilities. However, gencies
that exempt sexual abrigllegations from their remedial schemes are exempt from this standard,
because their inmates may proceed directly to court.

Audits. The final rule resolves an issue left undecided in the proposed rule by including
standards that require that agenciesuee that each of their facilities is audited once every three
years. Audits must be conducted by: (1) a member of a correctional monitoring body that is not
part of, or under the authority of, the agency (but may be part of, or authorized by, thetreleva
State or | ocal government); (2) a member of a
ombudspersonds office that is external to the
relevant experience. Thus, the final standards differ frorprihygosed standards in that audits
may not be conducted by an internal inspector general or ombudsperson who reports directly to
the agency head or to the agencyod6s governing

The Department will develop and issue an audit instrument that will grguidiance on
the conduct of and contents of the audit. All auditors must be certified by the Department,
pursuant to procedurgscluding training requirementt beissued subsequently

Lesbian, Gay, Bisexual, Transgender, Intersex (LGBTI) and Gé&tateonforming
Inmates. The standards account in various ways for the particular vulnerabilities of inmates who
are LGBTI or whose appearance or manner does not conform to traditional gender expectations.
The standards require training in effective amafgssional communication with LGBTI and
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